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General: A fair use defense to copyright infringement when using copyrighted
materials as training data for an Al system can include an analysis of the
effect on the value or potential market for licensing of the copyrighted work
for Al training data (potential derivative markets) in addition to current
markets (primary markets) for the copyrighted work.
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L. Facts

Thomson Reuters Enterprise (“Thomson Reuters”) owns the Westlaw legal software
platform. Westlaw compiles judicial opinions according to its Key Number System, which
organizes opinions by type of law. Westlaw also adds short summaries of points of law that appear
in an opinion, known as “headnotes.” Each headnote is tied to a key number. Westlaw has a
registered copyright on its “original and revised text and compilation of legal material,” which
includes its headnotes and Key Number System. Ross Intelligence Inc. (“Ross”) is a legal-research
industry startup that created an artificial intelligence (Al) natural language search engine in which
users can enter questions and the search engine would return quotations from judicial opinions.

Ross needed legal material on which to train its search engine and tried to get a license to
use Westlaw. Thomson Rueters refused, seeing Ross’s search engine as a direct competitor to
Westlaw. Ross subsequently turned to a third-party legal research company LegalEase Solutions
(“LegalEase™), contracting LegalEase to compile Al training data in the form of “Bulk Memos.”
The Bulk Memos are lawyers’ compilations of various legal questions with good and bad answers.
To create its Bulk Memos, LegalEase gave each contributing lawyer a guide explaining how to
create those legal questions using Westlaw headnotes, although the same instructions stated that
headnotes should not be copied and pasted directly into the questions. LegalEase sold the Bulk
Memos to Ross, which in turn used the Bulk Memos to train its Al.

In 2020 Thomsas Reuters sued Ross, and in 2023 Circuit Judge Stephanos Bibas denied
Thomson Reuters’ motions for summary judgement on copyright infringement and Ross’s fair use
defense. After further review of the case, Judge Bibas chose to reconsider his decision and invited
the parties to renew their summary judgment briefings. Ross argued the following defenses: (1)
innocent infringement; (2) copyright misuse; (3) merger, (4) scenes 4 fair; and (5) fair use.

II. Issue

Did Ross infringe Thomson Reuters’ copyright and, if so, can Ross assert an affirmative
defense to the infringement?
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II1. Discussion

Yes, Ross infringed Thomson Reuters’s copyright, and Ross fails on all five of its proffered
defenses. The court granted partial summary judgement for Thomson Reuters on its claims
pertaining to direct infringement and fair use, while denying Ross’s defenses and upholding the
validity of Thomson Reuters’s copyrights, excepting those for which copyright protection might
have expired.

A. Direct Copyright Infringement

To show that Ross directly infringed its copyright, Thomson Reuters had to show that (1)
it owned a valid copyright; and (2) Ross copied protectable elements of the copyrighted work. The
court held that Thomson Reuters successfully showed that it held a valid copyright on the
headnotes and the Key Number System based at least on Thomas Reuters’ copyright registrations
for Westlaw’s copyrightable content. Further, the court held that Ross copied protectable elements
of the copyrighted work, and that the Bulk Memo questions were so similar to the headnotes that
no reasonable jury could find otherwise.

B. Ross’s Defenses to Copyright Infringement

The court quickly dispatched the first four of Ross’s argued defenses as inapplicable to the
matter at hand and focused primarily on its fifth defense, a fair use defense. The court’s fair use
analysis is summarized below:

Factor 1 (Transformative Use) favors Thomson Reuters:

The court held that Ross’s use of Al training data was commercial, not transformative. The
court reasoned that the use of headnotes as Al training data is not protected as “transformative
use,” even at the intermediate stage of product development. The court distinguished this case
from previous cases involving intermediate copying of software code, emphasizing that those cases
involved functional elements of computer programs, whereas the copyrighted material in this case
was used not out of necessity but “to make it easier to develop a competing legal research tool.”

Factor 2 (Nature of the Copyrighted Work) favors Ross:

The court found in the copyright validity analysis that the headnotes met the threshold for
originality for the sake of copyright protection. However, in the fair use analysis the court
acknowledged that, while Westlaw’s material has more than the minimal spark of originality
required for copyright validity, the copyrighted material is not that creative. That, even though
the headnotes required editorial creativity and judgement, the creativity is less than that of a
novelist or artist drafting a work from scratch. And the Key Number System is a factual
compilation, so its creativity is limited.

Factor 3 (Amount and Substantiality of the Portion Used) favors Ross:

The court found that Thomson Reuters’s Al training data was an insubstantial component
of Ross’s output product. The court considered whether Ross took the “heart” of Thomson
Reuters’ work and, if so, how much the copied material was used in Ross’s final output product
for the public. Ross argued that the output of Ross’s search engine to the end user is a judicial
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opinion, not a West headnote, so it “communicates little sense of the original.” The court agreed,
stating that what matters most in deciding this factor is the amount and substantiality of what is
made accessible to the public. Because Ross did not make West headnotes available to the public,
Ross benefits from factor 3.

Factor 4 (Effect on the Market) favors Thomson Reuters:

The court reemphasized that factor 4 “is undoubtedly the single most important element of
fair use,” and considered the likely effect of Ross’s copying on the market for the original. The
court analyzed the original market (legal research platforms) as well as potential derivative markets
(e.g., data to train legal Als). Even if Thomson Reuters does not yet have an actual market for Al
training data, the court determined that Ross’s use of Westlaw headnotes could harm Thomson
Reuters’ potential market for Al training data. The court found that Ross intended to compete
with Westlaw by developing a market substitute, and that Ross has put forward an insufficient
showing to establish that the potential markets for Thomson Reuters do not exist or would not be
affected by Ross’s competing product.

IV.Conclusion

Ross’s unauthorized use of Thomson Reuters’ copyrighted headnotes and Key Number
System to train its Al legal research tool constitutes clear copyright infringement. Ross’s fair use
defense is inapplicable in light of the commercial use and intent and the effect Ross’s product
would have on Thomson Reuters’ potential market opportunities.
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