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General:   A webpage has to show sufficient information to enable a purchase to demonstrate 
a use in commerce. 
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I. Background 

 On September 11, 2015, Siny Corporation (“Siny”) filed trademark application Serial No. 
86754400 to register the mark CASALANA for a fabric under 15 U.S.C. § 1051(a), which requires 
that the mark is used in commerce.  To provide evidence of a use in commerce, an applicant is to 
submit a specimen showing that the mark is “placed in any manner on the goods or their containers 
or the displays associated therewith or on the tags or labels affixed thereto.”  Siny initially submitted 
a webpage to show the mark as used in commerce, but the examining attorney refused registration 
because the webpage was an advertisement of products, and did not show a use in commerce, such 
as a “means for ordering goods.”  Thus, Siny submitted a substitute specimen that had additional 
text for making a purchase.  The examining attorney maintained refusal because the additional text 
merely showed contact information, which does not present sufficient information to make a 
purchase. 

 Siny appealed to the Board.  Siny argued that the webpage satisfied the “display associated 
with the goods” criterion to show use in commerce.  However, the Board cited precedent to show 
that the display must be a “point of sale” and not merely an advertisement.  In this case, the Board 
asserted that the webpage did not display vital information, such as a price, methods of payment, 
or shipping information, to enable a customer to make a purchase.  The customer must acquire such 
information outside of the webpage, such as by contacting Siny’s sales personnel.  The Board 
contended that “if virtually all important aspects of the transaction must be determined from 
information extraneous to the web page, then the web page is not a point of sale.”  Further, if the 
applicant and the examining attorney were to disagree with the submitted specimen, then the 
applicant can show evidence of transactions made via the webpage.  Siny did not provide such 
evidence and, thus, the Board affirmed with the examining attorney.  Siny appealed again. 

 

II. Issue 

 Did the Board err in its assertion that the webpage did not provide evidence of use in 
commerce? 

        

III. Discussion  

 No.  The Federal Circuit determined the webpage does not show sufficient purchasing 
information to satisfy the “display associated with the goods” criterion.  The Federal Circuit 
reiterated that an advertisement is not enough to be interpreted as a display under 15 U.S.C. § 
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1051(a).  However, a display at a point-of-sale location can be interpreted as such a display.  Thus, 
the Federal Circuit determined the point-of-sale nature of the webpage.   

 In its evaluation, the Federal Circuit also observed a lack of information to enable a purchase, 
such as the prices, the quantity to be ordered, shipping information, etc.  The only information 
related to sales is contact information.  Thus, the Federal Circuit agreed with the Board that aspects 
of purchasing must be made outside of the webpage.  A customer would have to use the provided 
contact information to reach out to, presumably, a sales associate, who would then enable the 
transaction.  An invitation, which in case is the contact information, to acquire additional 
information, including setting up an order, does not provide the “means for ordering the goods” 
that the examining attorney originally pointed out.  That is, the goods are not “available through 
purchase through the webpage.”  Furthermore, Siny failed to provide evidence of “how sales are 
actually made,” including what has to occur via the webpage to make a purchase.  

 Siny had argued that the Board’s requirements were overly rigid, and should not be evaluating 
the webpage using a bright-line rule.  The Federal Circuit disagreed and determined that the Board 
did not apply a bright-line rule.  Rather, the Board determined, based on the provided evidence, 
that the webpage was mere advertisement, and did not show “an acceptable display associated with 
the goods.” 

 The Federal Circuit issued a nonprecedential opinion on January 14, 2019.  On March 14, 2019, 
the USPTO requested that the Federal Circuit reissue a precedential opinion, because the Federal 
Circuit had interpreted the statutory definition of a use in commerce regarding “displays associated” 
with goods.  Such interpretation will help evaluate future trademark applicants on what constitutes 
a use in commerce.  On April 10, 2019, the Federal Circuit issued its precedential opinion. 

 

IV. Conclusion 

 A webpage merely showing that sales can be made is not enough to provide evidence of use in 
commerce.  While there still is no bright-line rule, at a minimum, the webpage must provide enough 
information to enable a purchase or to show that purchases were made. 
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