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General:  In constructing the phrase “inhibitor or activator of a protein” the district court properly 
refrained from reading in limitations not recited in the claim which would require direct 
or physical binding. 
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I. Facts 
 

Housey Pharmaceuticals, Inc. (“Housey”) sued AstraZeneca UK Ltd. (“Astrazeneca”), among 
others, for infringement of four patents addressing methods of screening for protein inhibitors and 
activators.  Each of the patent claims in suit recited the phrase “inhibitor or activator of a protein.”  
As a representative example of this term, the parties and the court referred to claim 1 of U.S. 
Patent No. 4,980,281 (“the ‘281 patent”). 
 
 In a Markman ruling, this claim term was held to mean “a substance that has a greater effect on 
the phenotype of cells that express the protein of interest at a higher level than on the phenotype of 
cells that express the protein of interest at a lower level or not at all.”  This construction was 
broader than the construction Housey desired which would have limited an “inhibitor or activator 
of a protein” to substances which directly interact with, i.e., bind to, the protein of interest.  In 
view of this unfavorable, broader claim construction, Housey stipulated that the district court 
could enter an order stating that the patents in suit were invalid and not infringed.  Based on this 
stipulation, the district court entered final judgment in favor of the defendants.  Housey appeals 
from this judgment. 

 
II. Issues 
 

Did the district court properly construe the term “inhibitor or activator of a protein”? 
 
III. Discussion 
 

Yes.  Based on the language of claim 1 of the ‘281 patent, the majority of the panel affirmed the 
district court’s construction of an “inhibitor or activator of a protein.”  The majority noted that the 
terms “bind,” “binding,” and “specific” do not appear in the claim and, therefore, should not be 
read into the claim as an additional limitation.  Furthermore, the majority supports this position 
with reference to passages from the specification and prosecution history which appear to indicate 
that mechanisms in addition to direct binding were contemplated by the inventors when discussing 
inhibition or activation. 
 
While Housey did provide definitions in support of its position at oral argument, the majority 
noted that the provided definitions did not unequivocally support Housey’s position and the relied 
upon references also provided more general definitions of the terms in questions which supported 
the construction provided by the district court. 
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IV. Conclusion 
Judge Newman dissented from the majority and wrote an opinion with many quotable passages 
attacking the current practice of relying on general definitions in construing technical terms.  It is 
unclear from the majority’s opinion, however, that that is what occurred in this instance.  Instead 
the majority provided passages from the prosecution history and detailed description that would 
support their position and also noted the support found within the technical references relied upon 
by Housey. 
 
In this case the district court and the majority of the panel both refused to read unrecited 
limitations into the claim, much to the disappointment of the patent holder. 
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